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Court of Appeals of the District of Columbia 

I 


No. 5497. 

Luther Reichelderfer et al., Appellants, 

vs. 

John R. Ihrie. 

i 

j 

a Supreme Court of the District of Columbia. 

In Equity. j 

No. 52079. 

! 

John R. Ihrie, Plaintiff, 

vs. I 

Luther Reichelderfer, J. C. Gotwals, Herbert B. Crosby, 
Commissioners of the District of Columbia, defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, Jn said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the atjove-entitled 
cause, to wit: 

1 Bill. 

Filed November 6, 1930. 

In the Supreme Court of the District of Columbia. 

Equity. No. 52079. j 

i 

John R. Ihrie, Plaintiff, 
vs. 

Luther Reichelderfer, J. C. Gotwals, Herbert B. Crosby, 
Commissioners of the District of Columbia, Defendants. 

To the Supreme Court of the District of Columbia, holding 
an equity court: 

Plaintiff respectfully avers as follows: 

First. He is an adult citizen of the United States, a resi¬ 
dent of the District of Columbia, and sues in his own right 

1—5497a I 
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and behalf as a member of the Fire Department of the Dis¬ 
trict of Columbia, being a Private in Class 5, to have judi¬ 
cially determined t lie invalidity of a departmental regulation 
governing firemen in the Fire Department of said District, 
which was officially promulgated by the defendants as Com¬ 
missioners of the District of Columbia on the 19th day of 
September, 1930, without notice to him, and which regula¬ 
tion abridges and violates his liberty both as a citizen and 
as a member of the Fire Department of the District of Co¬ 
lumbia and circumscribes his activities and liberties while 
disengaged from the performance of his official duties as 
such fireman, as follows: 


“No employee of the Fire Department shall perform, at 
any time, for wage, salary, fee, gift, or other compensation, 
any work or service of any character for any person, firm, 
or corporation, other than that required by his official posi¬ 
tion in the Department.’’ 


Second. The defendants are adult citizens of the United 
States and residents of the District of Columbia. They are 
sued in their capacity as Commissioners of the Dis- 
2 trict of Columbia, a municipal corporation. 

Third. That on the 17th day of December, 1924, he 
was appointed by the then Commissioners of the District of 
Columbia as a Private in Class 1 of the Fire Department of 
the District of Columbia at an annual salarv of nineteen 
hundred dollars, pursuant to an Act of Congress requiring 
all officers, members and civilian employees of the Fire De¬ 
partment of said District, except the Chief Engineer and 
Deputy Chief Engineers, to be appointed and promoted in 
accordance with the provisions of an Act of Congress en¬ 
titled “An Act to fegulate and improve the Civil Service of 
the United States” and the rules and regulations made in 
pursuance thereof, in the same manner as members of the 
classified Civil Service of the United States, he having 
passed the mental examination or test prescribed by the 
Civil Service Law and Commission and its regulations, and 
being otherwise eligible under the law for appointment. 
In other words, he obtained his position pursuant to the laws 
and regulations of the Civil Service of the United States. 

The Act of Congress under which he was appointed as a 
private of the Fire Department of the District of Columbia 
also provides that if found efficient in the discharge of his 
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duties as a private of class 1, lie shall be transferred and 
promoted to class 2 after one year’s service in class 1, 
thereby entitling him to an increase in salary, dnd that upon 
serving two years as a private in class 2, he shall be eligible 
for promotion and transfer to class 3 at an increased salary 
if found efficient in the discharge of his duties. 

A recent Act of Congress conferred upon tl}e defendants 
the power to promote firemen found efficient to class 5 at an 
annual salary of twenty-two hundred dollars. 

3 By reason of his efficiency as a fireman in the dis¬ 

charge of his duties, he has enjoyed the benefit and 
advantage of the aforesaid provisions of the la|w governing 
the pay and advancement of privates of the Fire Depart¬ 
ment of said District and he is now classified in the Fire 
Department as a Private in Class 5 at the annual salary 
of twenty-two hundred dollars and detailed fbr duty with 
Truck Company No. 13. 

Fourth. He was born May 14, 1894, is married and has 
one child. He resides with his family at 2506 Thirty-third 
Street, Southeast, in the District of Columbia. ' His salary 
as a fireman, as aforesaid, and his earnings from lawful 
employment during his leave of absence and leisure hours 
w’hile off duty constitute his sole means of livelihood. 

Since his appointment as a private in the Ifire Depart¬ 
ment of said District, he, until the promulgation of the reg¬ 
ulation hereinbefore complained of, had, from time to time, 
done work for others for pay during his leave of absence 
and his leisure hours and from this source he! has earned 
an average of twenty-five dollars a month, which has been 
applied towards the maintenance and support of his family 
and himself. The aforesaid regulation herein complained 
of deprives him of the earnings he previously enjoyed from 
outside work although employment has and is; now being 
offered to him at compensation which v r ould yipld him the 
aforesaid approximate amount of twenty-fiv^ dollars a 
month. i 

He has never, however, during his employment as a fire¬ 
man of the Fire Department of said District accepted any 
employment which in anywise conflicted or which was in¬ 
compatible with the performance of his duties a£ a fireman. 
He has never failed, while off duty, except oncb while de¬ 
tailed to sell ball tickets for Firemen’s Relief, tb promptly 
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respond to a call for his services nor have any charges 
ever been filed against him for inefficiency in the 
4 performance of his official duties or the violation of 
any departmental rule or regulation of the Fire De¬ 
partment, nor has any written complaint been made that 
his employment for gain while off duty in anywise con¬ 
flicted or was incompatible with the discharge of his duties 
as a fireman. 

His hours of service, while on duty, are either from 8 
A. M. to 6 P. M., or from 6 P. M., to 8 A. M., thereby hav¬ 
ing ten hours leisure each day when assigned to night duty. 
He has never accepted any employment, with or without 
pay, while engaged in the performance of his duties as a 
fireman. 

Fifth. By an Act or Acts of Congress, the Commissioners 
of the District of Columbia are authorized and empowered 
to— 

“Appoint, assign to such duty or duties as they may pre¬ 
scribe, promote, reduce, fine, suspend, with or without pay, 
and remove all officers and members of the Fire Depart¬ 
ment of the District of Columbia, according to such rules 
and regulations as said Commissioners, in their exclusive 
jurisdiction and judgment * * * may, from time to 

time, make, alter or amend.’’ 

Pursuant to the authority thus delegated by Congress to 
the Commissioners of the District of Columbia, they, from 
time to time, officially promulgated departmental rules and 
regulations governing the duties of the members of the 
Fire Department and prescribed penalties for their viola¬ 
tion. Among the regulations thus promulgated are the fol¬ 
lowing: 

“General Rules of Conduct. 

“Not neglect or fail to perform any portion of their 
duties required by rule, regulation, order, common prac¬ 
tice, or the necessities of the situation involved.” 

“Privates and other subordinates shall efficiently per¬ 
form their duties and comply with departmental rules, reg¬ 
ulations and orders.” 

“An officer or member may be removed from the service 
for— 
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j 

(a) Inefficiency or unfitness from any cause] 

( b ) Violation of any law, regulation, rule, or order, 
when, in the judgment of the Trial Board, Approved by 
the Commissioners, removal is warranted.’’ 

i 

i 

5 As a fireman of the Fire Departments of the Dis¬ 
trict of Columbia, he is governed by and j subservient 

to the aforesaid rules and regulations and also subject to 
the penalties prescribed should he violate the same or any 
one of them. 

Sixth. On the 9th day of September, 1930, jthe defend¬ 
ants, as Commissioners of the District of Columbia, offi¬ 
cially promulgated the departmental regulatioii mentioned 
and quoted in the first paragraph of this bill, ahd, as a pri¬ 
vate in the Fire Department of the District of Columbia, he 
is governed by and subservient to said departmental regu¬ 
lation and its violation subjects him either to a reduction in 
pay, fine, suspension without pay, or removal, in the discre¬ 
tion of the defendants, after being duly chargejl and after 
trial and hearing in the manner prescribed by jthe depart¬ 
mental regulations of the Fire Department. 

Inasmuch as he cannot afford to assume the irisk of the 
infliction by the defendants of the penalties above pre¬ 
scribed by them for the violation of any of the regulations 
officially promulgated by them, he has complied with the 
aforesaid regulation mentioned in the first paragraph of 
this bill and has refrained from accepting anjy tendered 
employment for compensation during his leisure hours 
while off duty, thereby entailing a loss of approximately 
twenty-five dollars a month in earnings. 

Seventh. He does not know what influenced jthe official 
promulgation by the defendants of the regulation herein 
involved, the validity of which is questioned b^ him, and 
the attention of the Court is respectfully invited ;to the fact 
that the regulation is not aimed against any lawful employ¬ 
ment by firemen during their vacation and leisure hours 
while off duty not incompatible with their duties as mem¬ 
bers of the Fire Department of said District, but is de¬ 
signed to prevent them from receiving any emolument 
therefor. 

6 Eighth. Upon advice of counsel plaintiff avers 
that the defendants are ministerial officers of the 

District of Columbia and as such they did not possess 
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authority from Congress, either express or implied, to 
officially make and promulgate the regulation herein com¬ 
plained of insofar as it affects, abridges or circumvents his 
liberty and freedom while off duty and not engaged in the 
performance of his duties as a fireman and that therefore 
said regulation is void. 

However, notwithstanding the invalidity of the said regu¬ 
lation herein complained of, compliance therewith by him 
is coerced by the defendants through the Act of Congress 
and the departmental regulations aforesaid which provide 
for the infliction of punishment upon him for its violation, 
and therefore plaintiff avers, upon advice of counsel, that 
he is entitled to have an order made by the Court restrain- 
ing the defendants from enforcing or executing the depart¬ 
mental regulation herein complained of pending the final 
disposition of this suit. 

Ninth-. Plaintiff further avers upon advice of counsel 
that if the defendants possess lawful authority to officially 
make and promulgate the regulation complained of, which 
he denies, nevertheless it is unconstitutional and void be¬ 
cause, inter alia— 

(a) It is an unlawful interference with his personal 
liberty and is equivalent to involuntary servitude. 

(h) It denies him the right to pursue any lawful busi¬ 
ness or vocation in any manner not incompatible with his 
employment. 

(c) It deprives him, without due process of law, of the 
rights, privileges and liberties guaranteed him by the Con¬ 
stitution of the United States. 

(d) It denies him freedom from bodily restraint and the 
right to contract or to engage in anv of the common 

7 occupations of life and generally to enjoy those 
privileges long recognized at common law as essen¬ 
tial to the ordinary pursuit to happiness by free men. 

(e) It denies him the benefit and enjoyment of tlie privi¬ 
leges and immunities guaranteed him by the Constitution 
of the United States and its Amendments. 

Tenth. Plaintiff is advised by counsel and upon such 
advice avers that by reason of the facts and circumstances 
aforesaid, inasmuch as there are no departmental regula¬ 
tions or machinery providing an opportunity to him to be 
heard by the defendants upon the question of the validity 
or invalidity of the regulation herein complained of, he has 
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the right to file this suit, which he does as a citizen of the 
United States and as a fireman, as aforesaid,j to have the 
aforesaid regulation herein complained of dbclared void 
and its enforcement, pendente life, and finally, restrained, 
and, further, to have a rule issued against flip defendants 
to show cause at a time to be fixed by the Court why they 
should not be restrained, pendente lite, from enforcing the 
same, and, in this connection, plaintiff furthejr avers that 
he does not intend to accept any employment! at any time 
that will in anywise be incompatible with orj detrimental 
to or conflict with the performance of his duties as a mem¬ 
ber of the Fire Department of said District ! but that he 
will always, as lie has in the past, hold himself in readi¬ 
ness at all times to answer a call to duty. 

Being without any adequate remedy at l$w, plaintiff 
prays: 

1st. That process issue against the defendants, Luther 
Reichelderfer, J. C. Gotwals and Herbert B.| Crosby, as 
the Commissioners of the District of Columbia, requiring 
them to appear and answer the exigency of this bill but 
not under oath; answer under oath beiijg waived. 

8 2nd. That a rule be issued against th(j defendants 

requiring them to show cause at a time! to be fixed 
by the Court why an order should not be madej restraining 
them, pendente lite, from the enforcement of the regulation 
herein complained of, the validity of 'which is questioned. 

3rd. That, pendente lite, the defendants be restrained 
from enforcing the regulation herein complained of insofar 
as it affects him. 

4th. That upon the hearing of this cause tlje aforesaid 
regulation herein complained of, the validity of which is 
questioned, be declared null and void for the reasons, inter 
alia, set forth in the bill of complaint. j 

5th. That he may have such other and further relief in 
the premises as the Court deems proper. 

JOHN Rj. IHRIE. 

District of Columbia, ss : 

I do solemnly swear that I have read the foregoing Bill 
of Complaint by me subscribed and I know the contents 
thereof; that the facts therein stated as of my oiyn personal 
knowledge are true and those stated as upon information 
and belief I believe to be true. 

JOHN R. IHRIE. 

i 
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Subscribed and sworn to before me this 6th day of Novem¬ 
ber, A. D. 1930. 

[seal.] THERESA BUCKHANTZ, 

Notary Public, D. C. 

GEORGE C. GERTMAN, 

Attorney for Plaintiff. 

9 Motion to Dismiss. 

Filed November 25, 1930. 


Now come the defendants in the above entitled cause by 
their counsel and move to dismiss the original bill filed 
herein for that— 

1. There are no matters and things set forth in the orig¬ 


inal bill to entitle plaintiff to relief in the Court of Equity. 

2. That the said regulation was within the power of the 
Commissioners. 

3. That the said regulation is reasonable on its face. 

4. That there is nothing in the said bill to show that the 
plaintiff is deprived of any of his constitutional rights by 
reason of the said order complained of. 

WILLIAM W. BRIDE, 
Corporation Counsel, D. C. 

F. H. STEPHENS, 

Assistant Corporation Counsel, D. C. 


George C. Gertman, Esquire, 

Attorney for Plaintiff, 

Wash. Loan & Trust Building, 
Washington, D. C.: 


Please take notice that the attached Motion will be on the 
motion calendar for Friday, December 5,1930, at ten o’clock 
A. M., or as soon thereafter as counsel may be heard. 

WILLIAM W. BRIDE. 
Corporation Counsel , D. C.; 

F. H. STEPHENS, 

• Assistant Corporation Counsel, D. C 

Attorneys for Defendants. 
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Supplemental Bill of Complaint .j 

i 

Filed June 20, 1931. 

# * # # * 


* 


By permission of the Court first obtained, plaintiff files 
this supplemental bill of complaint, as follows: 

1st. He reiterates each and all of the allegations of his 
original bill of complaint except that he stated that subse¬ 
quent to the filing thereof, he accepted and performed em¬ 
ployment, not required by his official position $s a fireman, 
during his leave of absence from the Fire Department and 
his leisure hours, and from this source lie has earned 
10 some small compensation. He avers, however, that 
such employment did not in anywise conflict or be¬ 
come incompatible with his duties as a fireman! and that he 
has, notwithstanding such employment, never failed, while 
off duty, to promptly respond to a call for lii$ services in 
the performance of his official duties of the Fire Depart¬ 
ment. j 

2nd. He states that on June 15, 1931, there;was served 
upon him by the Chief Engineer of the Fire Department of 
the District of Columbia, a document reading ad follows: 


6th Endorsement. 


F. D. No. 1.1.386. 
To the Trial Board: 


June 4, 1931. 


I hereby charge J. R. Ihrie, Private of No. 13 Truck Com¬ 
pany, Fire Department of the District of Columbia, as fol¬ 
lows : 


Charge: Performing service not required by! his official 
position in violation of Section 23, of Article (III, of the 
Rules and Regulations Governing the Officers and Members 
of the Fire Department of the District of Colunjbia. 

Specification: That the said Ihrie, Private a^ aforesaid, 
did, on, to-wit, the 6th day of March, 1931, perform services 
other than those required by his official position in the Fire 
Department, in that he performed for wage, salary, fee, 
gift, or other compensation, certain services for Thomas 
F. Murray & Son, Funeral Directors, Anacostia^ D. C. 

GEO. S. WATSON, 

Chief Engineer , F. DD. C. 
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To Private J. R. Ilirie, F. D., D. C.: 

You are hereby directed to appear before the Trial 
Board, Fire Department of the District of Columbia, at the 
quarters of No. 3 Truck Company, of said Department, at 
1:00 o’clock, P. M., Tuesday, June 9, 1931, and answer to 
the above charge.. You are also directed to acknowledge 
personal service on you of said charge, and to return this 
paper to the Headquarters of the Fire Department at once. 

GEO. S. WATSON, 

Chief Engineer , F. D., D. C. 

I hereby acknowledge personal service on me of the above 
charge this 15th day of June, 1931. 


Private, F. I)., D. C. 

11 which document he avers charges him with the viola¬ 
tion of a departmental regulation governing firemen 
in the Fire Department of the District of Columbia promul¬ 
gated by the defendants on the 19th day of September, 1930, 
as copied in the first paragraph of his original bill of com¬ 
plaint, in that on the 6th day of March, 1931, he performed 
services other than those required by his official position in 
the Fire Department, for wage, salary, fee, gift, or other 
compensation, and it directs him to appear before the Trial 
Board of the Fire Department of the District of Columbia 
at one o’clock P. M., on Tuesday, June 9, 1931, and answer 
the said charge. 

3rd. He further states that he admits he performed the 
services alleged in the said paper-writing and that he re¬ 
ceived compensation therefor, and that by virtue of the 
regulations made by the defendants and incorporated in his 
original bill, he is amenable to such penalty as the Trial 
Board of the Fire Department and the defendants may in¬ 
flict by reason of his violation of the first mentioned regu¬ 
lation, if valid. 

4th. He further avers that he had a lawful right to accept 
the employment complained of for compensation and that 
he has violated no regulation of the defendants or of the 
Fire Department of the District of Columbia except that 
contained in the first paragraph of his original bill, which 
regulation he avers is invalid, and that he has the right to 
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charges pre- 


have it so declared by this Honorable Court fo;r the reasons 
stated in his original bill of complaint. 

5th. He further avers that the aforesaid 
ferred by the Chief Engineer of the Fire Department of the 
District of Columbia, and pending against him, were made 
in compliance with and in execution of the aforesaid regula¬ 
tion made by the defendants, copied in the first para- 
12 graph of his original bill, and that unless the defend¬ 
ants are restrained from so doing, he| will become 
subject to such penalty—and even removal from the Fire 
Department—as the defendants may order. 

6th. He further avers that he has made no i reply to the 
aforesaid charges inasmuch as the same was jserved upon 
him on June 15, 1931, which was six days subsequent to 
Tuesday, June 9, 1931—the date he was required by said 
charges to answer the same. He states, however, that 
doubtless a new notice will be served on him requiring him 
to answer the charges at a subsequent date. 

The premises considered, plaintiff prays: j 

1. That, pendente lite , the defendants and their officers 
and employees be restrained from prosecuting iand hearing 
the charge and specification aforesaid, filed and pending 
against him. 

2. That the defendants be restrained, pendente lite, from 
in anywise interfering with his employment as a fireman 
of the Fire Department of the District of Columbia by rea¬ 
son of the violation by him of the regulation promulgated 
September 19,1930, and copied in the first paragraph of his 
original bill. 

3. That he may have the benefit and advantage of his 
original bill of complaint, the prayers of which he hereby 
reiterates. 

4. That he may have such other and further relief in the 
premises as the Court deems proper. 

JOHN RL IHRIE. 


District of Columbia, ss : 

' i 

! 

I do solemnly swear that I have read the foregoing sup¬ 
plemental Bill of Complaint by me subscribed and I 
13 know the contents thereof; that the fqcts therein 
stated as of my own personal knowledge qre true and 
those stated as upon information and belief I believe to 
be true. 

JOHN Ri IHRIE. 
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Subscribed and sworn to before me this 17th day of June, 
A. D. 1931. 

[seal.] THERESA BUCKHANTZ, 

Notary Public , D. C. 

GEORGE C. GERTMAN, 

Attorney for Plaintiff. 

Stipulation. 

Filed June 20, 1931. 

**###•* 

It is stipulated and agreed by and between the plaintiff 
and the defendants that the motion heretofore filed herein 
by the defendants to dismiss the Bill of Complaint shall 
stand and be considered bv the Court as a motion to dismiss 
the original Bill of Complaint, as well as the supplemental 
Bill of Complaint since filed. 

It is further stipulated and agreed that this cause shall 
again be brought to the attention of the Court under this 
stipulation for disposition upon said motion to dismiss. 

GEORGE C. GERTMAN, 
i Attorney for Plaintiff. 

WILLIAM W. BRIDE, 

W., 

F. H. STEPHENS, 

Attorneys for Defendants. 

14 MemoroAidum of Court. 

Filed June 24,1931. 

***#••# 

The regulation complained of does not prohibit members 
of the fire department from engaging in work or other occu¬ 
pation when not on duty, but only when such work, &c., is for 
pay. There is no pretense that such work would interfere 
with the efficiency of the fireman, and so long as he is at all 
times subject to call or arranges his business so that he 
may be notified promptly when his services are required, 
it is difficult to see how paid labor would stand on any dif¬ 
ferent basis from voluntary labor. 
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I think that the regulation is not within the powers vested 
in the Commissioners by Congress, and the motion to dis¬ 
miss the supplemental bill will be overruled. ■ 

BAILEY, j. 

Decree Overruling Motion to Dismiss. 

Filed July 14. 1931. j 

i 

* # * * • # # 

This cause came on to be heard upon the motion of the 
defendants to dismiss the original and supplemental Bills 
of Complaint, and the same having been argued by counsel, 
and duly considered, it is, by the Court, this il4th day of 
July, A. D., 1931, ordered that said motion be and it is 
hereby overruled. The defendants having elected to stand 
upon their motion to dismiss, they are therefore hereby 
perpetually enjoined from removing the plaintiff from his 
position in the Fire Department by reason of the premises 
set forth in the Bill of Complaint and the supplemental Bill 
of Complaint. 

JENNINGS BAILEY, 

j Justice. 

15 From the above decree the defendants in open 

Court note an appeal to the Court of Appeals of the 
District of Columbia. 

Assignment of Errors. j 

i 

Filed July 21, 1931. I 

i 

• • • * * * * 

j 

Now come the defendants herein and assign for error 
the action of the Court— 

1. In enjoining the defendants from enforcing the regu¬ 
lation complained of. 

2. In holding that the defendants were without power 
to pass the said regulation. 

3. In granting a decree for the plaintiff. 

WILLIAM W. BRlDE, 

W, j 

F. H. STEPHENS,; 

Attorneys for Defendants. 
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Designation of Record. 

Filed July 21, 1931. 

• *••*** 

The Clerk of the Court will please prepare a transcript 
of the record in the above cause for the Court of Appeals 
consisting of— 

1. The original and supplemental bills. 

2. The motion to dismiss. 

3. The stipulation. 

4. The memorandum of the Court. 

5. The decree and appeal therefrom. 

6. This designation. 

WILLIAM W. BRIDE, 

W, 

F. H. STEPHENS, 

Attorneys for Defendants. 

16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 15, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 52079 in Equity, wherein John R. Ihrie 
is Plaintiff and Luther Reichelderfer, et al. Commissioners 
of the District of Columbia, are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimonv whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 18th day of September, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Asst. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5497. Luther Reichelderfer et al., appellants, vs. John 
R. Ihrie. Court of Appeals, District of Columbia. Filed 
Sep. 21, 1931. Henry W. Hodges, Clerk. 

( 1138 ) 
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IN THE 



APRIL TERM, 1931. 


No. 5497 


LUTHER REICHELDERFER, J. C. GOTWALS, 
and HERBERT B. CROSBY, Commissioners, 
of the District of Columbia, Appellants, 

i 

vs. I 


JOHN R. IHRIE. j 

l 

I 


BRIEF ON BEHALF OF APPELLANTS. 


STATEMENT OF THE CASE. 


This is an appeal from a decree of thei equity 
branch of the Supreme Court of the District of 
Columbia enjoining the District Commissioners 
from enforcing a regulation forbidding firemen 


I 


i 


l 






in the District employ to take outside work for 
compensation. 

The appellee, here called the plaintiff, filed his 
bill in the court below for an injunction, which was 
met by a motion to dismiss on the grounds that 
the bill was premature as no steps had been taken 
against the plaintiff and because the regulation 
was a reasonable one on its face. The court 
thought the action was premature, but held the 
case for further proceedings. Thereafter, charg¬ 
es were brought against Ihrie for taking outside 
work for compensation, the bill was amended to 
show that fact, the motion to dismiss was over¬ 
ruled and a decree entered enjoining the Commis¬ 
sioners from dismissing the plaintiff on that 
ground. The case is now here on appeal from 
that decree. 

The bill shows that the plaintiff was taking out¬ 
side work for compensation. He claims, however, 
that the regulation is unreasonable, and that he 
has a constitutional right to perform such work 
so long as it does not interfere with the perform¬ 
ance of his duties as a fireman. 

The reasonableness of the regulation is the only 
question in the case. 

ASSIGNMENT OF ERRORS. 

The defendants, appellants here, assign for 
error the action of the court below. 

1. In enjoining the defendants from enforcing 
the regulation complained of. 
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3 

2. In holding that the defendants were without 
power to pass the said regulation. 

j 

3. In granting a decree for the plaintiff. 

| 

ARGUMENT. 

i 

i 

It is a matter of common knowledge tb all those 
who have more than a slight acquaintance with 
the operations of fire departments of large cities, 
and of course known to the Commissioners, that a 
fireman may be, and usually is, plunged suddenly, 
and without notice, into a position of j extreme 
danger where he is called upon to exercise every 
faculty, physical and mental, for the preservation 
of life and property. Fires and conflagrations do 
not run on schedule, but happen at unexpected 
times, in unexpected places. The fireman’s own 
life, the lives of his comrades, the lives of women, 
children and helpless invalids may depend upon 
his ability to exert his every effort in the face of 
extreme peril. He must be at his best at every fire, 
for each fire is a potential calamity. In these cir¬ 
cumstances is it unreasonable that the Commis- 

i 

sioners should pass a regulation which j insures, 
partly at least, the best of physical condition on 
the part of the fireman? It has been said that 
the regulation does not do this, but only, forbids 
outside work for compensation, not outside work 
where there is no compensation. The answer to 
this is: That human nature, being what it is, 
reasonably insures that a man will not exhaust 
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himself, and so jeopardize his job, by taking on 
work that is done without compensation. Nor, it 
is a safe conjecture, would this regulation have 
been passed save at the suggestion and with the 
approval of those men best acquainted with the 
needs of the fire service and its defects, i.e., those 
men who stand high in the service and have been 
there many years, the chief enginer, his dputies, 
battalion chiefs, &c. So far as the writers of this 
brief are informed, the measure does not seem to 
be unpopular. 

It has been suggested, also, that the remedy, 
properly, was to charge a fireman with incompe¬ 
tency if his outside work interfered with his 
duties in the department. It will be seen that 
such a procedure would lead to repeated charges 
against members of the service and to charges of 
discrimination if some men were permitted to take 
outside work and others were prohibited from 
doing so. Where the efficiency of a department 
is even threatened, it is better to forestall evils by 
a general order rather than to single out individ¬ 
uals for punishment. In this way each man 
knows where he stands and there is uniformity. 
Otherwise, there are acts of favoritism and justi¬ 
fiable complaints. At any rate, the administra¬ 
tive officers of the department should know best 
how to handle an evil which they perceive to be a 
growing one and which should be checked as soon 
possible. 

It has been intimated that there is no such reg¬ 
ulation applicable to the police department. A 
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little reflection will disclose the reason. | When a 
private of the police force has walked the streets 
on a trick of duty for eight hours there is pot much 
temptation to engage in further physical activi¬ 
ties. For this reason the evil attempted to be 
remedied by the regulation does not exist in the 
police department and the necessity fop such a 
regulation does not exist there. It is a Sufficient 
answer to say that when such an exigency arrives 
the administrative officers will deal with it in a 
proper manner—by a similar regulatioh, or in 
some other manner adapted to the situation. 

Incidentally, it might be remarked that the 
basic salary of a private in the fire department is 
nineteen hundred dollars a year, raised; by suc¬ 
cessive longevity increases to twenty-four hun¬ 
dred. (See Act of July 1, 1930). j 

THE AUTHORITIES. 

This court has not hesitated to say that the ad¬ 
ministrative officers of the District are the best 
judges of what regulations should be mad$ to pre¬ 
serve the peace of the community, and this ap¬ 
plies a fortiori to the government of purely ad¬ 
ministrative departments of the municipality; 
and that the courts will not interfere except where 
a regulation is plainly unreasonable on its face. 

i 

“But in a case like the present, wfyere the 
question is one of practical fact, unsettled by 
experience, and resting in opinion, a court 


! 
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should surely hesitate to set up its judgment 
in opposition to that of the municipal officers, 
who, by virtue of their training, observation 
and experience in the performance of their 
duties, ought to be well informed and capable 
of arriving at satisfactory conclusions in such 
matters.” 

Railroad v. D. C. 10 Appeals, 111, 128. 

“4. Whilst the courts have the undoubted 
power to inquire into the reasonableness of 
municipal regulations that affect the free ex¬ 
ercise of the ordinary rights of persons and 
property, when sought to be enforced, they 
will not declare them invalid save in plain 
cases of usurpation of power or of abuse of 
discretion.” (id. p. 127). 

See, also, Moore v. D. C., 12 appeals, 537; 

Schverdtferger v. Comers, 45 App. 412. 


The only case which counsel have been able to 
find resembling the present one is People ex rel, 
Ullrich v. Bell, 4 N. Y. Supp. 869, decided in 1889. 
The requirement that policemen should not en¬ 
gage in other occupations for compensation seems 
to have been a usual one and of long standing. 
The opinion of the court is set out here. 

“CLEMENT,; C. J. The relator, Louis 
Ullrich, a patrolman, on June 29, 1888, was 
dismissed from the police force of this city 
for a violation of rule 114 of the regulations 
of the department, which reads as follows: 


i 

i 


i 


‘CXIV. Each member of the police force 
shall devote his whole time and attention to 
the business of the department, and! he is ex¬ 
pressly prohibited from following any other 
calling, or being employed in any other busi¬ 
ness. Although certain hours are allotted to 
the members of the force for the performance 
of duty on ordinary occasions, they: must at 
all times be prepared to act immediately on 
notice that their services are required/ We 
think that the testimony taken before the 
commissioner was sufficient to make out a 
prima facie case against the relator^ and, in 
the absence of explanation, would justify a 
decision against him. It was proven that he 
had ordered cigars from the manufacturer, 
to be delivered to a large number of persons 
in small quantities, and they were charged 
to him; and the evidence substantially shows 
that he was in the business of canvassing for 
the sale of cigars. j 

The mere statement of the above facts 
shows that rule 114 is a very proper and ne¬ 
cessary one. A policeman, who is allowed to 
obtain orders for cigars, and receives a profit 
or commission for so doing, could add sub¬ 
stantially to his income, for it is ja well- 
known fact that cigars are sold in j grocery 
stores, whose proprietors sometimes claim 
the use of a good portion of the sidewalk; 
also in saloons and many other places, where 
the policeman can in many ways do favors to 
the owners. An evil-minded policeman, if 
permitted to peddle, could coerce storekeepers 
to buy goods under fear of arrest for some 
technical violation of the law.” 


i 

i 





It appeals to counsel that analogous reasons for 
prohibiting police from engaging in other occu¬ 
pations ought to apply also to firemen. There 
might be apprehensions on the part of citizens 
that if their premises were threatened by fire that 
some evil disposed member of the force would not 
exert himself to put out the fire or would cause 
damage by excessive use of water. These reasons 
are not urged as the basis for the present regula¬ 
tion, but rather the reasons heretofore set out. 


STATUTES AND FIRE MANUAL 
REQUIREMENTS. 


Act of June 20, 1906, 34 Stat. 314 : 


“Sec. 2. That the Commissioners of the 
District of Columbia shall appoint, assign to 
such duty or duties (as they may prescribe), 
promote, reduce, fine, suspend, with or with¬ 
out pay, and remove all officers and members 
of the fire department of the District of Co¬ 
lumbia, according to such rules and regula¬ 
tions as said Commissioners, in their exclus¬ 
ive jurisdiction and judgment (except as 
herein otherwise provided), may from time 
to time make, alter, or amend: Provided, 
That the rules and regulations of the fire de¬ 
partment heretofore promulgated are hereby 
ratified (except as herein otherwise pro¬ 
vided) and shall remain in force until 
changed by said Commissioners.” 
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Act of Jan. 24, 1930, 41 Stat. 396: j 

Promoted and appointed by civ^l service 
rules. 

Sec. 2. Forbidden to join organizations 
which use strikes, etc. 

i 

I 

i 

i 

FIRE MANUAL ! 

! 

Art. XXI. 

“Sec. 1. Each member of the Department 
shall devote his entire attention to; its ser¬ 
vice ; attend all fires or alarms of fi jre in the 
district where he is assigned, detailed or may 
be called; exert his greatest energy and best 
ability to do his full duty under any and all 
circumstances.” (1909). 

Art. VI. General Rules of Conduct. (1920). 

i 

(a) Devote proper attention to the service. 

(b) Exert their greatest energy and full 

ability in the performance j of their 
duties. 

(c) Be efficient. 

i 

i 

Art. XIII, p. 19 (1929) Nov. 15. 

“Part C. General. 

| 

Sec. 1. Officers and members shall b 

i 

****** 
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(b) When off duty be subject to call in 

any emergency. 

(c) So arrange when off duty they may 

be notified promptly when their 
services are required.” 

These rules have been in force for many years 
and are, obviously, necessary for the proper con¬ 
duct of the department. 

The proviso to the Act of 1906, quoted above, is 
discussed in Rudolph v. Gillett, 37 App. 455, 459, 
460. Gillett was dismissed by the police trial 
board, appealed to the Commissioners and de¬ 
manded an oral hearing before them as a matter 
of right, as the statute provided for an appeal 
“either oral, written or documentary.” The rules 
of the Commissioners, however, provided for 
hearing before them on written briefs, &c. “un¬ 
less for good cause shown, the Commissioners 
should otherwise direct.” The court held that Gil¬ 
lett was not entitled to an oral hearing as a mat¬ 
ter of right. 

The regulation in the present case is a recent 
one and not within the proviso of the Act of 1906; 
but the other provisions cited from the manual 
above are. It seemed clear that it was the inten¬ 
tion of Congress that such matters should be, and 
remains, within the control of the Commissioners. 

In view of the very wide powers vested in the 
Commissioners by the Act of 1906, and their 
power to control the fire department and its mem¬ 
bers, “according to such rules and regulations as 
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said Commissioners, in their exclusive jurisdic¬ 
tion and judgment, * * * * may from time to time 
make, alter, or amend,” there would seem to be no 
doubt of their power to pass a rule of thisj charac¬ 
ter, intended for the sole purpose of keeping the 
members of the department physically fit for the 
performance of very arduous and dangerous 
duties. 

i 

| 

Respectfully submitted, j 

i 

WILLIAM W. BRIDE, | 

Corporation Counsel, D. C. 

i 

VERNON E. WEST, j 
Principal Assistant Corporation Counsel, D. C. 

F. H. STEPHENS, j 

Assistant Corporation Counsel, D . C. 

Attorneys for Appellants. 
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STATEMENT. 

i 

i 

Appellee was appointed a fireman by the Commis¬ 
sioners, private in Class 1, salary, $1900, on Decem¬ 
ber 17, 1924, pursuant to the Act of June 20] 1900, 
34 Stat. 314, c.3443 (R. 2). j 

He has never during his six vears service been 
charged with inefficiency or the violation of anv 

rule or regulation of the fire department (Rj3, 4), 

! 

i 

i 

i 


| 




except the regulation involved in this case (R. 9, 10, 

11 ), 

By reason of his meritorious service and efficiency 
he was regularly promoted to Class 5, salary, $2,200 
(R. 3). 

During his leave of absence and leisure hours while 
off duty appellee has worked for hire, earning an av¬ 
erage of $25: a month (K. 3). He never, however, 
accepted employment which in anywise conflicted or 
which was incompatible with the performance of his 
official duties, and he never failed, while off duty, to 
promptly respond to a call to duty (R. 3, 4). 

Appellee is allowed annual leave of absence of not 
less than 20 days (Act March 3, 1897, 29 Stat. 677, 
c. 3S7). He also is allowed off one day each week 
in addition to the annual leave (Act February 27, 
1924, 43 Stat. 175, c. 199, Sec. 3). When assigned to 
night duty he has ten hours leisure each day (R. 4). 

The Act of June 20, 1906, ante, contains the follow¬ 
ing provision: 


“The Commissioners of the District of Colum¬ 
bia shall appoint, assign to such duty or duties 
as they may prescribe, promote, reduce, fine, sus¬ 
pend with or without pay, and remove all officers 
and members of the fire department of the Dis¬ 
trict of Columbia according to such rules and reg¬ 
ulations as said Commissioners in their exclusive 
jurisdiction and judgment may from time to time 
make, alter and amend.” 

The Commissioners from time to time have pro¬ 
mulgated various rules and regulations governing the 
performance of duty by firemen, as follows (R. 4, 5): 


“Xor neglect or fail to perform any portion 
of their duties required by rule, regulation, order, 



Coughlan v* District of Colus&la 
25 ipp* D«C«| 251| 257• 


Browt District of Columbia 
29 App. D.C., 275, 234# 


i 

i 

I 
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common practice, or the necessities of the situa¬ 
tion involved.” 

4 ‘Private and other subordinates shall efficiently 
perform their duties and comply with depart¬ 
mental rules, regulations and orders.” 

“An officer or member mav be removed from 
the service for— 

(a) Inefficiency or unfitness from any cause. 

(b) Violation of any law, regulation, rule or 
order, when, in the judgment jof the 
Trial Board, approved by the Cbmmis- 
sioners, removal is warranted.” j 


is as- 
great- 


“Eacli member of the Department shall Idevote 
his entire attention to its service; attend all fires 
or alarms of fire in the district where he 
signed, detailed or may be called; exert his 
est energy and best ability to do his full duty 
under any and all circumstances.” 

•f 

“Devote proper attention to the service!” 

“Exert their greatest energy and full (ability 
in the performance of their duties.” 

“Be efficient.” ! 

“When off duty be subject to call in any|emer¬ 


gency 

i i 




So arrange when off duty that they rriay be 
notified promptly when their services ate re¬ 
quired. 9 9 


Appellee religiously complied with all the mentioned 
regulations (R. 2, 4). \ 

On September 9, 1930, however, the Commissioners 
of the District of Columbia promulgated the follow¬ 
ing regulation, the violation of which, if valid^ sub¬ 
jects him to either reduction in pay, fine, suspension 
without pay or removal (R. 5) 


“Xo employee of the Fire Department | shall 
perform, at any time, for wage, salary, fee^ gift, 


i 

I 

i 
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or other compensation, any work or service of 
any character for any person, firm, or corpora¬ 
tion, other than that required by his official posi¬ 
tion in the department" (R. 2). 

Believing that this regulation contravened the 
power delegated to the Commissioners by the Act of 
June 20, 100(3, ante, and that it is unreasonable and 
invades his right of personal liberty, he sued in 
equity to have it declared void and to restrain its en¬ 
forcement. 

The appellants did not answer the Bill, but re¬ 
sisted the suit upon four grounds, the two mate¬ 
rial grounds being (R. 8): 


“That the said regulation was within the power 
of the Commissioners. 

That the said regulation is reasonable on its 
face.” 


In disposing of the appellant’s contentions, Mr. 
Justice Bailey said: 


“The regulation complained of does not pro¬ 
hibit members of the fire department from en¬ 
gaging in work or other occupation when not on 
duty, but only when such work, &c., is for pay. 
There is no pretense that such work would inter¬ 
fere with the efficiency of the fireman, and so 
long as he is at all times subject to call or ar¬ 
ranges his business so that he may be notified 
promptly when his services are required it is diffi¬ 
cult to see how paid labor would stand on any 

different basis from voluntary labor. 

•/ 

I think that the regulation is not within the 
powers vested in the Commissioners by Congress, 
and the motion to dismiss the supplemental bill 
will be overruled.” 


I 


ARGUMENT. 

Congress could not delegate, and has not attempted 
to do so, to the Commissioners the power tcj invade 
the right of personal liberty of firemen. 

^ I 

i 

State v. Goodwill, 25 Am. St. Rep. 863 (also see 
notes). i 

! 

Congress has not vet said that firemen ar ; e mere 
serfs, whose personal liberties, while off duty jand on 
vacation, may be circumscribed by the Commissioners. 

In granting to the members of the Fire Pepart- 
ment leave of absence of not less than 20 dais each 
year (Act March 3, 1897, 29 Stat. 677, c. 387), Con¬ 
gress did not declare that firemen shall remain idle 
and may not follow any gainful employment jduring 
that period. Therefore, may the Commissioners do 
so by regulation? 

Whenever it has been deemed necessarv for the 

* 

efficiency of the fire department to impose restrictions 
upon the liberties of firemen, Congress itself has 
acted. | 

By Act of January 24, 1920, 41 Stat. 396, 397, 398, 
c. 54, Congress prohibited firemen from joining or¬ 
ganizations which resort to strikes, etc. 

By Act of March 4, 1913, 37 Stat. 960, c. 150', Con¬ 
gress forbade firemen to go beyond the confines of 
the Distinct of Columbia. Even in that act, however, 
Congress expressly recognized the liberties of fire¬ 
men and they were excluded from its operation; while 
enjoying their leave of absence. j 

Had Congress intended to otherwise circumscribe 
the personal liberties of firemen would it not! have 
done so, and, furthermore, if Congress, by the Act of 
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June 20, 1006, ante , had delegated to the Commis¬ 
sioners the power by regulation, to control and re¬ 
strict the personal liberties of firemen at all times, 
why do we find Congress itself legislating regarding 
them ! 


If the Commissioners are without power under the 
Act of June 20, 1906, ante, to prevent firemen from 
leaving the District while on duty, may it be fairly 
argued that they have the power under the Act to 
control firemen’s private affairs and restrict their 
personal liberties, under threat of suspension, fine, or 
dismissal, while upon their vacation or off duty? 

The regulation is not intended or designed to pro¬ 
mote the efficiency of firemen, or of the fire depart¬ 
ment. Under the regulation firemen may labor for 
others the whole of their ten leisure hours each day, 
the whole of their leisure off dav each week and the 


whole of their vacation period of twenty days if they 
obtain nothing of value therefor (R. 5). Mr. Justice 
Bailey comments upon this fact (R. 12). 

In defining the power of the Commissioners this 
Honorable Court, in Daly v. Macfarland, 28 App. 
D. C. 552, said: 


“A municipal corporation possesses and can 
exercise the following powers, and no others; 
first, those granted in express words; second, 
those necessarily or fairly implied in or incident 
to the powers expressly granted: third, those 
essential to the declared objects and purposes of 
the corporation—not simply convenient but indis¬ 
pensable. Any fair, reasonable doubt concerning 
the existence of the power is resolved by the 
courts against the corporation, and the power is 
denied.” 


i 


The power to make the regulation is not by the Act 
of June 20, 1906, ante, (1) granted in express words; 

(2) necessarily or fairly implied or incident to the 
powers expressly granted; (3) essential to the de¬ 
clared objects and purposes of the act. ■ 

The regulations which the Act authorizes arei those 
necessary to carry into effect its spirit and purpose— 
to effectuate it, not to contravene it. 

If there is anv reasonable doubt concerning the 
existence of the power of the Commissioners toimake 
the regulation, it must be resolved against the‘Com¬ 
missioners and the power denied. 

i 

i 

Dalv v. Macfarland, ante. I 

See also Adkins v. Children’s Hospital, 52 
App. 1). C. 109; 261 U. S. 525. j 

j 

It is respectfully submitted that the judgment ap¬ 
pealed from is right and should be affirmed. 

George C. Gertma^;, 

i 

Attorney for Appellee. 


i 
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I 
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